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NOTE. — Common law notions of decency are somewhat inconsistent. While 
permitting no inquiry as to whether a male infant under fourteen is physically 
capable of committing a rape (howsoever abundant the evidence at hand to prove 
the fact), the common law sees no impropriety in the execution of the writ de 
venire inspiciendo. (1 Minor's Inst. 439). In divorce proceedings, on the ground 
of impotency, the physical capacity of either consort is a proper subject of inquiry, 
and either party may be compelled to submit to a surgical examination. (Cahn 
v. Cuhn, 48 N. Y. Supp. 173; Sha/to v. Shafto, 28 K. J. Eq. 34; Anonymous, 89 
Ala. 291, 18 Am. St. Rep. 116.) So, proof of the impotency of a husband may, 
under proper circumstances, be received to bastardize the children of his wife. 
On a prosecut on under the laws to suppress obscenity — as for selling obscene 
literature, or sending obscene matter through the mails — the common law requires 
the obsc ne matter to be specifically set out in the indictment, thus preserving it 
in the public records. (Rradlaugh v. Queen, L. R., 3 Q. B. Div. 621.). This 
last doctrine is so fraught with danger to public morals, that the American courts 
have broken away from it, and it i the settled rule with us that the obscene mat- 
ter must not be set out in the indictment, but it is sufficient to describe it, in 
decent language, so that its obnoxious character may be determined. (Rosen v. 
U. S., 161 U. S. 29 ; Price v. U. S., 165 U. S. 311. ) And a female upon whom a 
rape has been committed may be compelled as a witness to narrate the circum- 
stances of the assaulf, in all of its disgusting and indecent details. 

"We make no question of the correctness of the rule of law established in the 
principal case. But as the question of the infant's capacity may easily be de- 
termined by a surgical examination out of court, and, as such examinations are 
not infrequent in other cases of even less concern to society, and involve nothing 
offensive to our notions of decency, and as the crime is one of the most revolting 
in the entire criminal code, we question whether it would not be wise to alter the 
rule by legislative enactment. The crime of rape, or attempted rape, by boys 
under fourteen years of age, naturally claims as its victims female children of ten- 
der years. When such a crime is in fact committed, a surgical examination of the 
accused and proof of his capacity, is less an outrage on decency than to allow the 
criminal to go unpunished or to escape with the light penalty inflicted for inde- 
cent assault. The numerous cases cited in the learned opinion of the court indi- 
cate that actual or attempted rape, by infants under fourteen, are not infrequent. 



Fadeley's Administrator v. Williams' Administrator.* 

Supreme Court of Appeals : At Staunton. 

September 29, 1898. 

Absent, Riely and Cordwell, JJ. 

Pleading at Common Law — Beneficial plaintiff— Not a parly of record — Act of 
Febrwtry 29, 1888. It is usual, though not necessary, when an action at com- 
mon law is brought for the benefit of another, to state the fact in the body of 
the declaration, or to endorse it on the declaration, or the writ. But such 

* Reported by M. V. Barks, State Repoi ter. 
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statement is no material part of the pleadings. The beneficial plaintiff is not 
a party on the record, and hence does not come within the provisions of the 
Act of February, 29, 1888, extending the time within which certain actions 
must be brought 

2. Scire Facias — Limitations — What time included— Fieri facias. In computing 
the time within which a scire facias may be sued out under sec 3577 of the 
Code, to revive a judgment, the time which elapswl between the first day of 
January, 1869, and the twenty-ninth day of March, 1871, is to be included, 
though the same period, by the terms of that section, is excluded as to writs 
of fieri facias. 

Error to judgment of the Circuit Court of Shenandoah county, ren- 
dered January 15, 1898, on a scire facias, wherein the defendant in 
error was the plaintiff, and the plaintiff in error was the defendant. 

Reversed. 

The original judment in this cause was recovered in the name of 
"Mark Bird, use of P. Williams." Both Bird and "Williams had 
died before this scire facias was sued out, and the scire facias was sued 
out in the name of Bird's executor for the use of Williams' adminis- 
trators. Counsel for the defendant in error insisted that there should 
be excluded, in computing the time within which the scire facias could 
issue, one year from the qualification of a personal representative of 
the nominal plaintiff, and also of the beneficial plaintiff — making two 
years — and also the period between January 1, 1869, and March 29, 
1871, and the stay-law period, from April 17, 1861, to January 1, 
1869, thus making the entire period to be excluded eleven years, 
eleven months, and twenty days. The return day of the original exe- 
cution on which the sheriff had made a return was ' ' on Monday be- 
fore the second Tuesday in May next," which was May 7, 1860. The 
scire facias was issued March 20, 1890 — twenty-nine years, ten months, 
and thirteen days after the return day of the execution. If the con- 
tention of defendant in error that eleven years, eleven months, and 
twenty days should be deducted be correct, then the scire facias was 
sued out in time, but if the period between January 1, 1869, and 
March 29, 1871, be excluded, then the scire facias was barred by limi- 
tation. 

The only issues presented on the trial of the scire facias were made 
on the pleas of nul tiel record and statute of limitations. On the plea 
of nul tiel record the evidence offered to support the plea consisted of 
the following : 
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" Endorsement on Declaration. 

1860 Feb'y Dec. C. O. and cont'd. 
March C. 0. C. 

Fi. fa. Issued March 21, '60." 
" Extract from Judgment Lien Docket No. 1, page 177, No. 6. 
In the Shenandoah County Court, March Term, 1860. 
Mark Bird, use P. Williams, 

vs. 
EH Fadeley and Jacob Lautz. 

Judgment for Debt for the sum of $833. 33J, with interest on the same from 
May 10th, 1854, and $7.56 costs. 
Docketed March 24th, 1860." 

There was also introduced a copy of the execution which issued on 
the judgment, the sheriff's return thereon, and the following agree- 
ment of counsel: 

"It is admitted in lieu of a certificate of facts proved, that in March, 1860, 
and up to 1870, it was the universal custom in the County Court of Shenandoah 
county, not to extend an office judgment formally if at all upon the common law 
order book, and also that the rule book of said court covering that period has 
been lost and disappeared for years from said office." 

Walton & Walton and Barton & Boyd, for the plaintiff in error. 

John J. Williams, for the defendant in error. 

Buchanan, J. , delivered the opinion of the court. 

This is a proceeding to revive a judgment by scire facias. The de- 
fence relied on is the statute of limitation. The period which elapses 
between the return day of the execution (on which there was a return 
by the sheriff showing that it had not been satisfied) and the suing 
out of the scire facias was twenty-nine years, ten months and thirteen 
days. From this is to be deducted the time during which the statute 
of limitations did not run, as is provided in section 2919 of the Code, 
as amended by Act of Assembly approved February 29, 1888 (Acts 
1887-8, pp. 345-6). But in ascertaining that time, the period of 
one year from the qualification of the personal representatives of the 
beneficial plaintiff in the judgment cannot be included, as counsel for 
defendants in error insists. It is usual, when an action is brought in 
the name of one person for the benefit of another, to state that fact in 
the body of the declaration, or to endorse it thereon, or on the writ. 
It is useful and convenient to do so to give notice to the defendant of 
the rights of the beneficial plaintiff, and to enable the court to protect 
him by its orders; but this is not necessary. The statement is no ma- 
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terial part of the pleadings. The cause of action is complete without 
it, for he is not a party on the record. Clarkson v. Doddridge, 14 
Gratt. 42, 45-6; Hayes and Wife v. Mutual Protection Association, 
76 Va. 225; 4 Minor's Inst. (3d ed.), 970-1. And not being a 
party on the record he does not come within the provisions of the act 
of February 29, 1888. 

The judgment sought to be revived was barred by the statute of 
limitations unless, as is contended by counsel for the defendants in 
error, there be omitted, in computing the time under section 3577 of 
the Code, the time which elapsed between the first day of January, 
1869, and the twenty-ninth day of March, 1871. 

Section 3577 is as follows : 

"On a judgment, execution may be issued within a year, and a scire facias or 
an action may be brought within ten years after the date of the judgment ; and 
where execution issues within the year, other executions may be issued, or a scire 
facias or an action may be brought within ten years from the return day of an exe- 
cution on which there is no return by an officer, or within twenty years from the 
return day of an execution on which there is such return ; except that where the 
scire facias or action is against the personal representative of a decedent, it shall 
be brought within five years from the qualification of such representative ; and in 
computing time under this section, there shall, as to writs of fieri facias, be omitted 
from such computation the time elapsed between the first day of January, eighteen 
hundred and sixty-nine, and the twenty-ninth day of March, eighteen hundred 
and seventy-one. Any return by an officer on an execution showing that the same 
has not been satisfied, shall be a sufficient return within the meaning of this sec- 
tion." 

It is conceded that a scire facias is not within the letter of that pro- 
vision of the section which excludes from computation the time between 
January 1, 1869, and March 29, 1871; but it is insisted that it is 
within the intent of the legislature, and that the court should give 
effect to that intent. A careful examination of that section of the 
Code and of its history will show, we think, that the legislature had 
no such intent. 

Section 12, ch. 186 of the Code of 1849 and of 1860, was in these 
words; 

"On a judgment, execution may be issued within a year, and a scire facias or 
action may be brought within ten years after the date of the judgment, and where 
execution issues within the year, other executions may be issued, or a scire facias 
or action may be brought within ten years from the return day of an execution on 
which there is no return by an officer, or within twenty years from the return day 
of an execution on which there is such return ; except that where the scire facias 
or action is against the personal representative of a decedent, it shall be brought 
within five years from the qualification of such representative." 
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On November 5, 1870, an act was passed which provided, among 
other things, that in computing time under that section there should 
be omitted, as to writs of fieri facias, the time which had elapsed be- 
tween the first day of January, 1869, and the eighteenth day of Feb- 
ruary, 1870. Acts 1869-70, p. 569. 

By an act approved March 29, 1871, the section itself was amended 
and re-enacted so as to provide that in computing time under it there 
should be omitted as to writs of fieri facias the time which had elapsed 
between the first day of January, 1869, and the date of the amend- 
ment. Acts 1870-71, p. 341. 

That act, with an immaterial omission, and an addition which does 
not affect the question now under consideration, is found in the Code 
of 1887 as section 3577. 

If these several legislatures, or the revisors (who did their work so 
admirably) had intended that, in computing time under that section, 
the same period should be omitted from computation as to writs of scire 
facias or actions on judgments, as was to be omitted as to writs of fieri 
facias, they would have used some language to indicate such intent. 
Not only is there nothing ih either of those acts, or in section 3577 of 
the Code, to show that it was so intended, but each shows that there 
was no such intention. If there had been it was only necessary to 
provide generally that in computing time under that section the period 
named should be excluded. Such a provision would have been as 
broad as the statute and would have applied alike to writs of fieri facias, 
writs of scire facias and actions on judgments. This was not done; but 
on the contrary the legislature in passing the acts of November 5, 1870, 
and March 29, 1871, expressly limited the time which was to be ex- 
cluded from computation to writs of fieri facias. 

We are of opinion, therefore, that the provision in question only 
applies to writs of fieri facias; that the judgment sought to be revived 
was barred by the statute of limitations when the scire facias was sued 
out, and that the Circuit Court erred in not so holding. Its judgment 
must be reversed and set aside, and this court will enter such judgment 
as the Circuit Court ought to have entered. Reversed. 

NOTE. — We have no difficulty in accepting the reasoning of the learned court 
in the conclusion that the saving clause of section 3577, excluding from computa- 
tion of the time within which a judgment may be enforced, the period between 
January 1, 1869, and March 29, 1871, applies only to writs of fieri facias, and 
not to scire facias or action to revive a judgment But it seems to us that the 
court had already ruled otherwise in James v. Life, 92 Va. 702, not referred to 
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in the opinion. In that case the last execution issued was returnable to August 
rules, 1870, and was returned "no effects." The judgment debtor died a short 
time before February, 1890 — the precise date not appearing. On this date a 
chancery suit was instituted to subject his estate to the payment of the judgment. 
But the widow, to whom a large part of the estate had been given by the debtor's 
will, was not made a party to this suit until January 16, 1891 — more than twenty 
years from the return-day of the last execution. The judgment was therefore 
barred as to her, unless saved by the clause of section 3577, in question. The 
death of the judgment debtor rendered a scire facias or action necessary before 
any new execution could be issued. Under the ruling in the principal case, scire 
facias or action, not being within the saving clause, and it being impossible to have 
a fieri facias without scire facias or action to revive the judgment, it would seem 
to have been barred as to the widow; and such was her contention. But the court 
held, thus far on abundant authority, that scire facias or action at law is not neces- 
sary to revive a judgment where a chancery suit is brought to enforce it — since 
the defendant may make the same defense in the chancery suit that he might 
make in a proceeding at law by scire facias or action — and that the revival and 
enforcement may be in one and the same proceeding. In other words, instead 
of requiring a scire facias or action at law to revive, and then a suit in equity to 
enforce the revived judgment, the suit in equity may take the place of, and ren- 
der unnecessary, the scire facias or action. This is explained more at length in 
Suckley v. Rotchford, 12 Gratt. 60, 70-71. But the court held further, that when 
such a bill in equity is brought (to revive and then to enforce the judgment), 
the suit is within the saving clause of section 3577, excluding the period be- 
tween January 1, 1869, and March 29, 1871, from the computation. That is to 
say, the saving clause includes something else besides the writ of fieri facia?, viz., 
a suit in equity substituting a scire facias or action at law. It will be observed 
that by reason of the death of the judgment debtor the judgment was itself dor- 
mant, and no fieri facias could have been issued on it — and that a revival of the 
judgment, either at law by scire facias or action, by bill in equity, was essential 
to its enforcement. According to the ruling in the principal case, it could not 
have been revived at all at law, because scire facias or action on the judgment are 
not within the saving clause mentioned. At law, therefore, the judgment was 
barred as to the widow. And yet it was enforced in the substituted proceeding 
in equity. 

The two cases would seem to be inconsistent. The later case construes the 
saving clause of section 3577 literally, and confines it to writs of fieri facias; the 
earlier extends it to suits in equity to revive and enforce judgments upon which 
no fieri facias can be issued. 



